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PER CURIAM.

Paintiff appeds, and defendant Jo-Bet Incorporated has filed a cross-apped, from the jury
verdict and subsequent court order granting in part defendants motion for judgment notwithstanding the
verdict (INOV). This action for damages arose when defendant Bobby Dean Martin, an employee of
defendant Jo-Bet, alegedly struck plaintiff with a beer bottle after gecting him from defendant’ s topless
bar, Henry VIII. We reverse and remand.

In reviewing a decison on a motion for JINOV, this Court must view the testimony and all
legitimate inferences from it in the light mogt favorable to the nonmoving paty. Forge v Smith, 458
Mich 198, 204; 580 NW2d 876 (1998). If reasonable jurors could have honestly reached different
conclusons, the jury verdict must gand. Central Cartage Co v Fewless, 232 Mich App 517, 524,
591 Nw2d 422 (1998).

As part of defendants post-trid motion for INOV or new trid, defendants requested anew trid
for defendant Jo-Bet in reliance on Bryant v Brannen,180 Mich App 87; 446 NW2d 847 (1989).
Defendants argued that, on the battery count, Jo-Bet was not responsible for a serious felony committed
by an employee outsde the scope of his employment. The trial court agreed and concluded that the
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jury had been improperly instructed on this issue and that the evidence did not support the jury verdict
againg defendant Jo-Bet on arespondeat superior theory. Thetria court ordered a directed verdict on
thisissue as to defendant Jo-Bet.

Defendants also argued that the evidence was not sufficient to support a jury verdict of battery
by defendant Martin. Thetria court disagreed and found that the issue of Martin's assault hinged on the
credibility of witnesses and that it was appropriate for the jury to decide, and that the damage award
was not excessve. The trid court affirmed the verdict of exemplary and compensatory damages as to
defendant Martin.

Defendants argued that there was no evidence to support the jury verdict that Jo-Bet was
negligent for creating conditions that led to improper conduct by defendant Martin as the manager. The
tria court disagreed and denied defendant’ s motion on this ground.

Findly, the trid court found that the verdicts againgt defendant Martin on battery and negligence
condtituted a double recovery for the same injury, set asde the verdict againgt defendant Martin for
negligence and found defendant Martin liable for $130,000 exemplary and compensatory damages.
Defendant Jo-Bet remained liable for the $65,000 jury verdict on negligence.

On apped, plaintiff argues that defendants lacked standing to challenge the verdict on the basis
of improper jury ingructions. There is no merit to this issue. The concept of standing represents a
party's interest in the outcome of litigation which ensures sincere and vigorous advocacy. House
Speaker v Governor, 443 Mich 560, 572; 506 NW2d 190 (1993). MCR 2.201(B). Defendants
clearly have an interest in the outcome of this litigation.

Paintiff dso argues that the tria court misapplied the law, that the evidence supports the jury
verdict, and that the tria court erred in reducing the judgment againgt defendant Jo-Bet.

Prior to trid, plantiff provided the trid court with Stewart v Napuche, 334 Mich 76; 53
NW2d 676 (1952). On the basis of its reading of Stewart* which provides the generd rule that “the
medter is lidble for the acts of a servant while the servant is acting within the scope of his employment,”
the trid court ingtructed the jury that “if you find that the defendant, Bobby Martin, struck the plaintiff,
Anthony Solano, with a beer bottle, you're directed to find in favor of the plantiff againgt both
defendants” The trid court dso indructed that “if you find that [defendant Jo-Bet] placed Bobby
Martin in a position of trust or respongibility and committed him to the management of its business and
the care of its property, you're instructed that [defendant Jo-Bet] is legdly responsible for the acts of
Bobby Martin...even if you find that he acted beyond the grict line of his duty or authority, if heinflicted
an unjudtifiable injury upon the plaintiff.” After hearing defendants motion for INOV, the trid court
concluded that its indruction was in error and entered a verdict on this issue in favor of defendant Jo-
Bet. We agree with the trid court that the instruction was in error. However, we do not agree that it
was gppropriate to direct averdict in favor of defendant Jo-Bet.

An employer is not ligble for an employees acts which are clearly ingppropriate or
unforeseegble in the accomplishment of an authorized result. Bryant, supra at 101, quoting 1
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Restatement Agency 2d, section 231, p512. An employer may, however, be vicarioudy liable for the
intentiona tort of an employee if the tort is committed in the course and within the scope, or the
apparent scope, of the employment. Green v Shell Oil, 181 Mich App 439, 446-447; 450 NW2d 50
(1989); Leitch v Switchenko, 169 Mich App 761, 765; 426 NW2d 804 (1988). The apparent scope
of the employee's authority is based upon conduct of the employer which “lead[s] the third party to
reasonably believe that the employee's actions were taken on behdf of the employer. The critica

factors are the employer’s conduct and the third party’s reasonable bdief.” Id. a 766. The
determination whether an employee is acting within the scope of employment is for the trier of fact
unlessit is clear that the employee was acting to accomplish some purpose of hisown. 1d. 766. If itis
gpparent that the employee is acting to accomplish a purpose of his own, then a directed verdict for the
employer would be appropriate. Green, supra 447.

Under norma employment circumstances, we would conclude that an employee’s assault on a
customer with a beer bottle was s0 “clearly inappropriate to...the authorized result,” Bryant, supra at
101, that the employer could not be ligble as a matter of law. In this case, however, the nature of
defendant Martin's employment creates a far closer question whether Martin was acting within the
scope of his apparent employment and whether he was acting for a persona purpose. The question here
is whether defendant Martin “could in some way have been held to have been promoting his master’s
busness” Bryant, supraat 99. The evidence here included defendant Martin’s testimony that he was
“just doing my job,” aong with evidence that he had wide discretion to act as a* peacemaker,” and that
the bouncers primary function was to protect employees rather than patrons. We believe that plaintiff
could have reasonably believed that defendant Martin’s actions were taken on behdf of his employer.
Leitch, supra. Accordingly, the tria court’s grant in part of defendants motion for INOV was

improper.

Pantiff aso argues that the trid court improperly reduced defendant Martin's damages.
Faintiff does not chalenge the trid court’s finding that the jury should have been ingtructed that plaintiff
was presenting two dternate theories and cites no authority for why he should be compensated twice
for the same injury by the same defendant. We find no error.

Paintiff contends that the tria court improperly failed to sanction defendants for discovery
violations A trid court's decison reaing to sanctions will not be reversed unless it abused its
discretion. Merit Mfg v ITT Higbie, 204 Mich App 16, 21; 514 NW2d 192 (1994); Dean v Tucker,
182 Mich App 27, 32; 451 NW2d 571 (1990). We have reviewed plaintiff’s numerous grievances
and find no abuse of discretion.

In light of our decison that a new trid is required because of the erroneous jury indruction, we
need not address plaintiff’'s clam tha the trid court abused its discretion by awarding mediation
sanctions in an amount less than plaintiff requested. In any casg, it is clear that the trid court thoroughly
reviewed plaintiff’'s request and we would find no abuse of discretion. Joerger v Gordon Food
Service, Inc, 224 Mich App 167, 178; 568 NW2d 365 (1997).



Nor do we find it necessary to address defendant’s issues on cross-gpped. Many of
defendant’ s issues are unpreserved and unsupported by authority, and al are rendered moot by our
disposition of this matter.

Reversed and remanded. We do not retain jurisdiction.

/s Roman S. Gribbs
/9 Mark J. Cavanagh
/9 HildaR. Gage

! Defendants argue that plaintiff acted improperly in not bringing Bryant, supra, to the trid court’s
atention and point out that plaintiff’s counsd never actudly said that he was unaware of the Bryant
decison. Defendants do not address why they did not research the appropriate standard themselves on
this issue thet directly affected their ligbility. Further, as plantiff argues, Stewart is dill good law and is
not actudly contradicted by Bryant. In Stewart, this Court concluded that the employee had been
acting within the scope of his employment; in Bryant, this Court concluded that the employee was not.



